IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

DONNA - JOHNSQON,
Plaintiff, No. 01-CV-4014-DEO
VS. CRDER

Jo Anne B. Barnhart?!, ACTI NG
COW SSI ONER OF SOCI AL
SECURI TY,

Def endant .

Plaintiff, Donna Johnson, filed a Conplaint in this Court on
February 20, 2001, seeking review of the Conm ssioner’s decision
to deny her claimfor Social Security benefits under Title Il and
Title XVI of the Social Security Act, 42 U S.C. 88 401 et seq.
and 1381 et seq. This Court may review a final decision by the
Conmm ssi oner. 42 U. S.C. 8405(9). For the reasons set out
herein, the decision of the Comm ssioner is reversed.

l . BACKGROUND

Plaintiff filed an application for Social Security
Disability Benefits on Septenber 28, 1995 claimng to be di sabl ed
since Septenber 23, 1994 (Tr. 13). An application for

Suppl enental Security Inconme Benefits was also filed. Her

Jo Anne B. Barnhart becane the Acting Comm ssioner of
Soci al Security on Novenber 14, 2001. Pursuant to Rule 25(d) (1)
of the Federal Rules of Civil Procedure, Jo Anne B. Barnhart
shoul d be substituted for Larry G Massanari as the defendant in
this suit. No further action need be taken to continue this
suit by reason of the last sentence of section 205(g) of the
Social Security Act, 42 U S.C 8405(q).



applications were denied initially (Tr. 154-60) and upon
reconsi deration(Tr. 147-51). On March 15, 1997, following a
hearing, an Admnistrative Law Judge (ALJ) determ ned that
Plaintiff was not disabled through the date of the decision
Plaintiff filed a request for review by the Appeals Council (Tr.
324-36). On April 21, 1998, the Appeals Council remanded the
case to the hearing level for further proceedings (Tr. 385-87).
In the neantinme, on April 24, 1997, Plaintiff again filed a new
appl i cation under the Social Security Act alleging disability
si nce Septenber 23, 1994 (Tr. 416-21). Plaintiff’s applications
were denied initially (Tr. at 422, 432- 37) and on
reconsi deration. (Tr. 426-31, 440-44). On Decenber 8, 1998, a
new hearing was held to address both Plaintiff's request for a
hearing on her new application and to consider the Appeal’s
Council’s remand order based on Plaintiff’s prior application
(Tr. 62-140). On January 13, 1999, the ALJ issued an unfavorable
decision in which he found that Plaintiff was not under a
“disability” during the entire period at issue, Septenber 23,
1994 through the date of the decision (Tr. 13-28). The ALJ's
decision was affirnmed by the Appeals Council of the Social
Security Adm nistration on January 12, 2001 (Tr. 5-6). A
conplaint was filed in this Court on February 20, 2001.

In her decision, following the famliar five step sequenti al
eval uation set out in Polaski v. Heckler, 739 F.2d 1320 (8th Gr.
1984), the ALJ, at the first step, found that Plaintiff had not

engaged in substantial gainful activity after her alleged onset
disability date of Septenber 23, 1994 (Tr. 15, 26). At the



second step, the ALJ found that Plaintiff’s severe inpairnments
were: arthritic pain, fibronyalgia, adjustnent disorder,
depressed nood and m xed anxiety, depression, not otherw se
specified, post traumatic stress disorder related to a notor
vehicle accident in Decenber 1995, and generalized anxiety
di sorder (Tr. 15, 26). At the third step, the ALJ found that
Plaintiff’'s inpairnments do not neet or equal the criteria of a
listed inpairnments listed in Appendix 1 to Subpart P of the
Social Security Admnistration’s Regulations No. 4. (Tr. 15,
27). At the fourth step, the ALJ found that Plaintiff was unable
to perform her past relevant work as a general duty nurse,
informal waitress, and as an occupational nurse (Tr. 27). At
step five, the ALJ found that notw t hstandi ng the exertional and
non- exerti onal limtations resulting from her nedically
determnable inpairnents, the Plaintiff has the residual
functional capacity for other work that exists in the regional
and national economes in significant nunbers (Tr. 27). The ALJ
found that Plaintiff’s allegations of conplete disability were
not credible and found that Plaintiff was not disabled nor
entitled to the benefits for which she had applied (Tr. 28).

The Plaintiff and the Defendant both agree that the first
four steps inthe ALJ's anal ysis are undisputed. It is the fifth
step that is in dispute — whether the Plaintiff has the residual
functional capacity to perform other work that exists in the
nati onal econony.
| STANDARD OF REVI EW

The Eighth Grcuit Court of Appeals has explained that “in



the | ast step, the Conm ssioner has the burden to establish that
jobs realistically suited to the claimant’s residual functional
capabilities are available in the national econony.” Cox V.
Apfel, 160 F.3d 1203, 1207 (8th Gr. 1998) citing Tal bott .
Bowen, 821 F.2d 511, 514-15 (8th Cr. 1997). More specifically,
as explained by United States District Judge Robert W Pratt of

the Southern District of lowa, sitting by designation:

In our circuit it is well settled |aw that
once a clainmant denonstrates that he or she
Is unable to do past relevant work, the
burden of proof shifts to the Comm ssioner to
prove first that the claimant retains the
residual functional capacity to do other
ki nds of work, and second, that other work
exi sts in substantial nunbers in the national
econony that the claimant is able to do.
McCoy v. Schweiker, 683 F.2d 1138, 1146-47
(8th Gr. 1982) (en banc); O Leary V.
Schwei ker, 710 F.2d 1334, 1338 (8th Grr.
1983).

Neviand v. Apfel, 204 F.3d 853, 857 (8th Gr. 2000).

Furthernore, the question of whether Plaintiff has the residual

functional capacity to do other work i s a nedical question. 1d.
at 868.
I1'1. MEDI CAL EVI DENCE

The nedical reports that are a part of the record of this
case have been carefully reviewed by this court. A summary of
t hose reports, taken from pages 225-272; 291-348; 350-352 & 538-
676 of the certified record, follows:

The record reflects that after having three notor vehicle

accidents, the Plaintiff began havi ng physical health problens,



i ncl udi ng chronic generalized anxiety(Tr. 226-235; 547-548) and
neck and |ower back pain (Tr. 551). Her multiple pains were
di agnosed as fibronyalgiazinlate 1992 (Tr. 301 & 305) and again
in 1996 (Tr. 553 & 557). Fol | om ng her term nation of
enpl oynent fromJohn Morrel 3 in Septenber, 1994, she began seei ng
a nmental health professional (Tr. 236-37). In Decenber 1995,
Plaintiff was injured in her third notor vehicle accident, a
head-on collision (Tr. 243). |In early 1996, after noving to a
di fferent conmunity, she began psychotherapy with Dr. Elizabeth
Larson, Ed.D., at Plains Area Mental Health (Tr. 562). About a
year | ater she was eval uated by psychiatrist Dr. Mathew Stanl ey,
D.O (Tr. 578-581). Dr. Stanley diagnosed Plaintiff with panic
di sorder with agoraphobi a*, generalized anxiety disorder and
depression (Tr. 581). He also rated her global assessnent of
functioning at 55 (Tr. 581). |In Decenber 1996, Plaintiff saw Dr.
Shawn T. Nesbo, MD., at the Hawarden Medical dinic. He

di agnosed her with fibronyalgia, chronic generalized anxiety,

2Fi bronyal gi a: a di sease that manifests itself by a chronic
fatigue and pain/ache in the joints and nuscles, usually caused
by sonme type of trauna.

3The record i ndi cates that John Morrel contends she quit her
job after walking out during a neeting, and the Plaintiff
contends she was fired. The first ALJ who handl ed her case
accepted the enployer’s version (Tr. 52).

4Agor aphobia: a nental disorder characterized by an
irrational fear of leaving the famliar setting of home, or
venturing into the open, so pervasive that a |arge nunber of
external life situations are entered into reluctantly or are
avoi ded; often associated with panic attacks. Stednman’ s Medi cal
D ctionary.



maj or depression, chronic pain syndronme, and found that she had
a history of panic attacks (Tr. 595). Dr. Nesbo referred her to
Dr. WIlliam O Sanuel son, MD., for orthopedic evaluation (Tr.
616). Dr. Sanuel son di agnosed her wi th degenerative di sc di sease
of the cervical spine, with cervical stenosis and referred her
for physical therapy (Tr. 616). For a while she was primarily
treated by Dr. Cynthia K WIff, MD., who later referred her to
the University of lowa Hospitals and Cinic for nore extensive
neurol ogy and rheunatol ogy work. Followwng a July 1996
evaluation, Dr. Sue Barcellos, MD., Assistant Professor of
Neurol ogy, stated that “[t]here was at no point evidence of her
enbellishing...” (Tr. 271).

In early 1997, evaluations by Neurologist Dr. Thomas J.
Cark, D. O, concluded that Plaintiff suffered chronic pain
syndrone secondary to fibronyalgia, nultiple traumatic injuries,
herni ated nucl eus propulsis C4-5, and hyperreflexia (Tr. 572).
At about the sane tinme, evaluations by a cardiovascular and
internal nedicine specialist, Dr. Leslie Hershkowitz, MD.
F.A.C.C, noted scoliosis, and concluded that the MR results
from Johnson’ s herni ated and bul gi ng di scs nay expl ain her chest
pai n, hand pain and | ower back pain (Tr. 582). He also noted a
smal | heart and di agnosed synptonmatic prenmature atrial beats (Tr.
584). X-rays also revealed mld enphysema and scarring of the
| ungs (Tr. 586) consistent with the CT scan results whi ch showed
obstructive pul nonary di sease (Tr. 597).

Further exam nations were done by Dr. Frederick Entwhistle,

MD., Plaintiff’s exam ni ng physi ci an who gave an expert opi nion



regarding Plaintiff’s functional Iimtations and capacities (Tr.
555-561). Plaintiff’s counselor, M. Janes Anderson, opined t hat
she suffers fromdepressi on and severe panic attacks, as well as
di m ni shed physical ability since her | ast car accident (Tr. 39).
M. Anderson’s associate, consulting psychologist Dr. M chae

Baker al so provided an opinion as to Plaintiff’s nental health,
concluding that Plaintiff suffers from anxiety disorder and
consi derabl e depressive synptons (Tr. 352). Wth regard to
Plaintiff’s physical conplaints, Dr. Baker concl uded that they do
not seem to be related to or histrionic to her personality
characteristics “but nore likely related to actual chronic
medi cal problens and injuries” (Tr. 352).

V. DI SCUSSI ON

The scope of this Court’s review is whether
the decision of the Secretary in denying
disability benefits S support ed by
substantial evidence on the record as a
whole. 42 U S.C 8405(g). See Lorenzen v.
Chater, 71 F.3d 316, 318 (8th Gr. 1995).

Subst ant i al evidence is less than a
pr eponder ance, but enough so that a
reasonable m nd m ght accept it as adequate
to support its conclusion. Pi ckney .

Chater, 71 F.3d 294, 296 (8th Gr. 1996). W
nmust consi der both evi dence that supports the
Secretary’s deci sion and that which detracts
fromit, but the denial of benefits shall not
be overturned nerely because substanti al
evidence exists in the record to support a

contrary deci sion. Johnson v. Chater, 87
F.3d 1015, 1017 (8th Cr. 1996) (citations
omtted). Wien evaluating contradictory

evidence, if two inconsistent positions are
possi bl e and one represents the Secretary’s



findings, this Court nust affirm Orick v.
Sullivan, 966 F.2d 368, 371 (8th Cr. 1992
)(citation omtted).

Fenton v. Apfel, 149 F.3d 907, 910-11 (8th CGr. 1998).

In short, a review ng court should neither consider a claim

de novo, nor abdicate its function to carefully analyze the
entire record. Wlcutts v. Apfel, 143 F. 3d 1134, 1136-37 (8th
Cr. 1998) citing Brinker v. Winberger, 522 F.2d 13, 16 (8th
Gr. 1997).

As stated above, the question of whether Plaintiff has the

residual functional capacity to do other work is a nedical
question. Nevland v. Apfel, 204 F.3d 853, 868 (8th CGr. 2000).
The ALJ should al so evaluate the Plaintiff’s credibility. (SSR
96-7p; Tr. 17-18) And nost inportantly, at the fifth step, the

burden shifts to the Conm ssioner to prove that the Plaintiff
could do other work. See Nevland v. Apfel, 204 F.3d 853, 857
(8th Gr. 2000).

A. Medi cal Evidence

This Court is persuaded that the ALJ failed to give the

appropriate wei ght to the nedi cal evidence which clearly supports
the conclusion that the Plaintiff is disabled. The ALJ did not
gi ve enough credit to Janes F. Anderson, the social worker who
testified about providing individual therapy to the Plaintiff.
The fact that the Plaintiff “had not seen him during the |ast
couple of years” as stated by the ALJ (Tr. 19), is not a
sufficient reason for discrediting his opinions, and neither is
the fact that he is not a doctor. M. Anderson provided therapy
tothe Plaintiff approximately 60 tines. The ALJ al so discredits



Dr. Mchael Baker’s report because he was not a treating source
but nerely a psychol ogi st in the sane office as M. Anderson, the
social worker (Tr. 20). This Court is persuaded that although
Dr. Baker only examned the Plaintiff on one occasion for
approxi mately two and a half hours (Tr. 343), his evaluation, in
conjunction with M. Anderson’s nunerous eval uati ons, shoul d have
been given at |east as nmuch weight as the opinions of the
Conmmi ssioner’s exam ning psychologist, Dr. MMeekin, who only
exam ned the Plaintiff one tine.

The ALJ also erred in wongfully di scounting the opini ons of
Plaintiff’'s exam ning physician Dr. Fredrick Entwhistle. Dr.
Entwhistle did an extensive analysis of the Plaintiff and
reported that if Plaintiff had a sedentary job she woul d have to
have her | egs elevated at hip height 20% of the tine and woul d
have to take unschedul ed breaks every thirty (30) mnutes (Tr.
312, 317). He said she would likely be able to sit, stand and
wal k for less than two (2) hours (Tr. 317), and she would only be
able to continuously sit and stand for thirty mnutes at a tine
(Tr. 311). He reported that she has daily pain which interfered
with her daily activities (Tr. 310). He reported that Plaintiff
has significant limtations in repetitive reaching, handling and
fingering (Tr. 312) and cannot bend or tw st at the waist at all
during an 8 hour working day (Tr. 313). She has guardi ng and
tightness in her nuscles (Tr. 314). Dr. Entwhistle concluded
that Plaintiff nmeets the American Rheunmatol ogical criteria for
fi bronyal gia and his prognosis of her was “guarded to poor” (Tr.

311). He also concluded that Plaintiff is not a nmalingerer (Tr.



310, 315).

The ALJ herself pointed out that sedentary work requires
that an individual be able to sit for approximately six (6) hours
out of an eight hour work day (Tr. 25). The vocational expert
testified that Plaintiff has the residual functional capacity to
occasionally lift and carry twenty pounds; frequently lift and
carry ten pounds; stand and wal k for a total of about six hours
in an ei ght hour workday; and sit for a total of six hours in an
ei ght hour workday. (Tr. 25). The vocational expert went on to
state that Plaintiff could perform the followng |ight
occupations: assenbl er, marker or | abel er, and i nspector or hand
packager. The ALJ never explained how the vocational expert
could conclude that Plaintiff could sit, stand and wal k for six
hours when Plaintiff’s exam ning physician, Dr. Entwhistle,
concl uded that she could only do these things for two hours.

In her analysis, the ALJ failed to nention the eval uations
performed by Neurologist Dr. Thomas J. dark, D O, who, as
nmenti oned above, concluded that Johnson suffered chronic pain
syndrone secondary to fibronyalgia, nultiple traumatic injuries,
herni ated nucl eus propulsis C4-5, and hyperreflexia (Tr. 572).
The ALJ also failed to nention the evaluation perforned by
cardi ovascular and internal nedicine specialist, Dr. Leslie
Hershkowitz, MD., F.ACC, who, as nentioned above, noted
scoliosis, and concluded that the MR results fromPlaintiff’s
her ni at ed and bul gi ng di scs may expl ai n her chest pain, hand pain
and | ower back pain (Tr. 582). Dr. Hershkowitz also noted a

smal | heart and di agnosed synptomatic prenmature atrial beats (Tr.
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584), as well as mld enphysema and scarring of the lungs (Tr.
586) consistent with the CT scan results which showed obstructive
pul nonary di sease (Tr. 597).

The ALJ al so erred in her assessnment of Plaintiff’s treating
psychiatrist Dr. Mathew Stanley, D.O, who as stated above,
di agnosed the Plaintiff with panic disorder and agoraphobia
general i zed anxi ety disorder and depression (Tr. 581). The ALJ
did not really give any credit to Dr. Stanley’'s concl usions, but
i nstead zeroed in on a remark made by Dr. Stanl ey where he stated
that Plaintiff is waiting to see how her l|legal situation turns
out (Tr. 20). (The Plaintiff’s pending | egal matters i s di scussed
bel ow under “Plaintiff’s Credibility.”) The fact is, that the
ALJ was sidetracked in its analysis of Dr. Stanley’s concl usi ons
and did not give his conclusions the appropriate weight they
deserve.

B. Plaintiff’s Gredibility

In assessing the plaintiff’s credibility, the ALJ focused on
her testinony at the Decenber 8, 1998 hearing where she stated
that she triedtolimt her activities to avoi d pain yet she al so
stated she needs a job that would all ow her to nove around a | ot
(Tr. 23, 103). The ALJ found this testinony to be inconsistent
(Tr. 23). However, this Court is persuaded that the ALJ failed
to see these comments in the context of the whole picture. On
cross examnation, the Plaintiff explained:

| do things like, for 10 mnutes | mght do
sonet hing, and then sit for a while, and then
| mght do sonething el se, maybe an hour or
so later. | do it in little shifts because
if | doit repetitively or for any | ength of

11



time then | have a lot of pain and I’ mtrying
to avoi d havi ng pain.

This Court does not find the Plaintiff’s coments to be
i nconsistent. The Plaintiff clearly has problens staying in one
position for long periods of tinme and she nust be able to nove
around a lot to adjust herself to avoid and di m ni sh her pain.

Furthernore, as stated above, the ALJ commented on Dr.
Mat hew Stanley’s progress notes of April 18, 1997, and stated
that Plaintiff's notivation or lack thereof may have been
i nfl uenced by her pending litigation. At the hearing held before
this Court, both parties here agreed that the “pending [itigation
i ssue” is not an issue that should have been considered by the
ALJ and shoul d not be considered by this Court at this tine.

This Court is not persuaded that Plaintiff |[|acks
credibility. The ALJ failed to show how the Conm ssioner has
proven that the Plaintiff lacks credibility. Furthernore, the
ALJ did not take into account the fact that plaintiff is a high
school graduate with three years post high school education in
the United States Navy (Tr. 483-84) and that in the past she al so
worked as a waitress and nurse (Tr. 537). Prior to her physical
problens, the Plaintiff had a solid work record. There is no
evi dence that she ducked work or is trying to do so now. The ALJ
failed to take her solid work record i nto account when assessi ng
her credibility. Even putting Plaintiff’'s credibility aside,
t here i s an abundance of credi bl e nedi cal evidence to support her
subj ective conpl ai nts of pain.

This Court is persuaded that the ALJ's decision is not

supported by substantial evidence in the record as a whole. The

12



nmedi cal evi dence supports the conclusion that the Plaintiff is
disabled, and it clearly establishes that she does not have the
resi dual functional capacity to do any other work in the national
econony.
V. DATE OF DI SABI LI TY ONSET

In her application for disability benefits, the Plaintiff
alleges a disability onset date of Septenber 23, 1994 (Tr. 13).
The ALJ stated that “[t]he | ack of objective nedical evidence of
disability since Septenber 23, 1994 underm nes M. Johnson’s
allegation that she has been conpletely disabled since that
date.” This statenment has nerit and this Court is therefore
persuaded that prior to 1997, Plaintiff’s physical problens,
al t hough they may have been serious, were not nade as clear, nor
were they nedically supported as well as they are by the
exam nations and reports of Dr. dark, Dr. Hershkowtz, Dr.
Stanley and Dr. Entwhistle. Therefore, this Court concl udes t hat
the Plaintiff is disabled as of March 21, 1997.
VI. CONCLUSI ON

This Court holds that the Conm ssioner’s® decision is not
supported by substantial evidence in the record as a whole. The
medi cal evidence establishes that Plaintiff does not have the
resi dual functional capacity to do any ot her work in the nati onal
econony. A reversal with an award of benefits as of March 21,

1997 is the appropriate renedy.

The Plaintiff prays for relief as against the action of the
Comm ssi oner who affirned the ALJ. For all practical purposes
in this order these words are interchangeabl e.
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This cause is reversed and remanded to the Conm ssioner for
conmput ati on and paynent of benefits. The judgnment to be entered
will trigger the running of the tinme in which to file an
application for attorney’s f ees under 28 usS C
§2412(d) (1) (B) (Equal Access to Justice Act). See Shalala V.
Schaefer, 509 U S. 292 (1993) and LR 54.2(b).

| T 1S SO ORDERED.
DATED this __ day of January, 2002.

Donald E. O Brien, Senior Judge
United States District Court
Northern District of |owa
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